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AMBUSH MARKETING - ECUADOR

is also a valid means to protect advertisers’ rights regarding intellectual property infringements and

against acts of unfair competition or unjust exploitation of their trademark reputation.

COMMERCIAL CONSIDERATIONS

. Effectively protect intellectual property rights: For instance, the protection of trademarks
throughout their registration before the campaign is released. As an example, the governing
body on football worldwide (“FIFA”), aside from registering the FIFA World Cup trademark and
the specific trademarks identifying each world cup (trophy, mascot, logo with country name) has
additionally applied for and registered as a trademark the word “mundial” by itself (meaning “of
or involving the whole world”) in several classes, including class 41 (which covers sporting

events).

. Be cautious when drafting sponsorship agreements: These agreements should protect

effectively both the sponsor and the organizer of the event.

. Buy the relevant corresponding advertisement: Make sure to make advertisement contracts as
broad as possible, so as to include onsite advertisement for the event, as well as all broadcasted

and digital advertising of the event.
. Secure endorsements with celebrities such as athletes, actors, musicians, etc.

There have not been any relevant recent enforcements regarding exploitation of another’s reputation
or trademark’s reputations that could be considered as a case of ambush marketing; however,
following the creation of the Superintendence for Market Power Control in late 2013, which can act as
the competent authority to resolve ambush marketing cases, some activity in this regard can be

expected soon.
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AMBUSH MARKETING - PERU

LEGAL CONSIDERATIONS

Peru does not have a specific legislation for ambush marketing.

Instead, the Unfair Competition Law and Industrial Property Law are used.

REGULATORY CONSIDERATIONS

Any legal action must be sued before the Unfair Competition Commission and/or Trademark Office

(both part of the National Institute for the Defense of Free Competition and the Protection of

Intellectual Property (“INDECOPI”), which is the regulatory entity for these matters).

Depending on each case, the action brought may be in respect of:

trademark confusion;
undue exploitation of the reputation of others;
undue exploitation of others’ efforts; or

general acts of unfair competition.

COMMERCIAL CONSIDERATIONS

The following may be considered as infringements; however it is important to keep in mind that many

cases may be considered as lawful concurrent damage:

advertising within the event venue;
advertising outside the event venue;
advertising linked to the event;

running contests linked to the event; and

sponsoring athletes or teams participating in the event.
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AMBUSH MARKETING - POLAND

LEGAL CONSIDERATIONS

To date, Polish legislation provides no specific regulations regarding ambush marketing. However,

there are certain legal regulations that should be considered in such cases:

(a)  Acton Unfair Competition: This provides a definition of notions such as:

(i)  unfair competition: “the act of unfair competition shall be an activity contrary to law or
good practices, which threatens or infringes the interest of another entrepreneur or
customer” eg dissemination of untrue or misleading information about one’s own or
another entrepreneur or enterprise in order to benefit from it or to cause damage shall be
considered an act of unfair competition; and

(ii) unfair advertisement: “advertisement contrary to law or good manners”.

The latter may, of course, encompass ambush marketing. Misleading advertising as well as

statements encouraging the purchase of products or services, creating the impression of neutral

information, are also forbidden.

(b) Industrial Property Law: This provides protection against the use of identical or similar
trademarks for identical or similar goods or services if such use may lead to confusion among
consumers in case of similar trademarks. It also provides broader protection of renowned
trademarks that is not limited to identical or similar goods or services and does not depend on

risk of confusion.

(c) Copyright Act: This penalizes unauthorized use of a sponsor's logo. However, copyrights may

not be registered in Poland and therefore formal protection cannot be guaranteed in advance.

(d) Act on Combating Unfair Commercial Practices: This prevents unfair practices in the interest
of consumers and penalizes practices contrary to good customs that significantly distort, or may

distort, the economic behavior of the average consumer.

(e)  Act on Competition and Consumer Protection: This prohibits practices that are harmful to
the collective interests of consumers, eg failure to comply with an obligation to provide reliable,

correct, and complete information to consumers.

In the course of preparations for Poland to host the 2012 European Football Championship, some
measures were proposed in order to prevent ambush marketing during this event, including a draft law
regarding protection of rights in relation to sports events. However, work on this was discontinued and

there have been no developments since.

REGULATORY CONSIDERATIONS

The Code of Ethics In Advertising (“CEA”) is a self-regulatory system providing sanctions that can be
imposed by regulatory body, Advertising Ethics Committee, only on contractual basis. The CEA
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regulates all aspects of advertising communication in relation to various media and requires that

adverts are not misleading, unethical or dishonest.

There are also other self-regulatory bodies having codes of conduct regulating advertising activity,

including number of industry-specific associations (eg the pharmaceutical and beer industries).

COMMERCIAL CONSIDERATIONS

Official sponsors and organizers of events should:

. Take proper measures in order to protect intellectual property rights (eg trademarks and logos)

through their registration before the competent authority prior to release of the campaign;

. Thoroughly research the area where the event is to take place, searching for all existing and
possible places of advertisement and reserve for themselves all available space in the vicinity of

events;

. Ensure clear confirmation of the brand sponsoring the event, possibly by advertising campaigns

prior to the event;

. Ensure that there is no separate brand connected with key players of the event, VIPs or other
participants, which could create the impression of a link between the event, the person in
question and a specific brand; and bring all necessary actions against unlawful use of, or

application for registration of, trademarks;

. Prepare specific rules of conduct for advertisers, preventing ambush marketing activity.
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AMBUSH MARKETING - PORTUGAL

LEGAL CONSIDERATIONS

There is still no specific legislation in Portugal which outlaws ambush marketing per se, although some
specific rules were brought into force to prevent unauthorised commercial association with (i) the final
stage of the European Football Championship of 2004 (Euro 2004) (Decree-Law 86/2004 of April 17)
and (ii) the European Under-21 Tournament 2006 (Decree-Law 84-A/2006 of May 19), both decrees
establishing fines for non compliance with the limitations imposed. Given the absence of regulation on
this matter, where event organizers and their official sponsors have felt aggrieved by the ambushing of
events by third parties, they have generally sought redress through more traditional forms of
intellectual property protection, such as trade mark infringement, unfair competition, copyright

infringement and breach of contract (usually associated with ticket terms and conditions).

REGULATORY CONSIDERATIONS

The Portuguese Advertising Law requires, among other things, that all adverts are legal, decent, honest
(not misleading) and truthful. In particular, it expressly considers comparative advertising, providing
(in Article 16 paras D, G) that advertisements must not create confusion in the market place between
professionals, between the advertiser and a competitor, or between trademarks, trade names or other
distinctive sign of the competitor, and must not take undue advantage of the reputation of a trademark,
trade name or other distinctive sign of a competitor. Penalties for violation of this provision range from
€1.750,00 up to €3.750,00 in the case of a person and from €3.500,00 up to €45.000,00 in the case of a
collective entity. Negligence is punishable. Additional sanctions may be applied, such as seizure of
objects used in the advertising; temporary interdiction of the advertising activity up to a maximum of
two years; there is also the possibility, in certain cases, of cautionary interim measures of termination
or prohibition of advertising, regardless of loss or real damage and independently of intention or

negligence.

Unfair competition as prohibited by Article 311 of the Industrial Property Code also prevents any
action susceptible of creating confusion with another company’s establishment, products or services or
non authorized claims made with the purpose of benefiting from the credit or reputation of a
competitor’s name, establishment or trademark. The penalty for breach of these provisions is a fine
ranging from €1.000,00 up to €30.000,00 in the case of a person and from €5.000,00 up to
€100.000,00 in case of a collective entity.

COMMERCIAL CONSIDERATIONS

Practical steps for event organizers/sponsors to consider to prevent/limit ambush marketing include:

. Event organizers should consider imposing obligations on media organizations to restrict

advertising and promotion during broadcasts/webcasts to official sponsors only.

. Event organisers may wish to buy up all the billboards and other advertising space in the vicinity
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of the event and then resell to official sponsors only. Sponsors may wish to contractually oblige

event organizers to do so.

Sponsors should ensure that event organizers are contractually bound to take action against

ambushers within a set period of time after such activity is brought to their attention.

Event organizers and sponsors may wish to consider mounting official sponsor awareness

campaigns so that the public know which sponsors are official.

The ticket terms and conditions should expressly state that tickets are non-transferable and
cannot be used for advertising, sales promotion or any other commercial purposes without the

prior written approval of the event organizer.
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AMBUSH MARKETING - PUERTO RICO

LEGAL CONSIDERATIONS

Commercial practices in the Commonwealth of Puerto Rico, although highly regulated by the Federal Trade
Commission, do not have a specific statute and/or regulation which deals with ambush marketing practices.
Puerto Rico does have a very specific regulation (Reg No 9158-2020) (the “Commercial Practices
Regulations”) which regulates, amongst other things, misleading and false advertising. Puerto Rico has also
adopted a local Trademark Act which, together with the federal Lanham Act, provides the necessary

provisions to protect trademark infringement.

REGULATORY CONSIDERATIONS
The Commercial Practices Regulations regulate and enforce best practices in advertising and marketing
within the Commonwealth of Puerto Rico. They require advertising and marketing to be truthful, informative,

and not misleading.

COMMERCIAL CONSIDERATIONS

Best practices for event organizers and sponsors when having to prevent ambush marketing efforts are:

. Registering trademarks both locally and within the United States Patent and Trademark Office;

. Enforcing trademark rights and marketing and advertising regulations surrounding the publication of
misleading material;

. Naming official sponsors and/or sponsorship categories which would specifically deter ambush
marketing from associating with events; and

. Exclusivity in broadcasting and/or marketing agreements to create natural obstacles to ambush

marketing efforts.
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AMBUSH MARKETING - ROMANIA

LEGAL CONSIDERATIONS

Ambush marketing is the name given by an event organizer to a marketing campaign which takes place
around the event, benefits from the public exposure, but does not involve payment of a sponsorship fee

to the event organizers.

For most events of any significance, one brand will pay to become the exclusive and official sponsor of
the event in a particular category or categories. This exclusivity creates a problem for one or several
other brands. Consequently, in some cases, those other brands find ways to promote themselves in

connection with the same event, without paying the sponsorship fee.

Two basic types of ambush activities must be distinguished: “direct” and “indirect” ambush activities.
(a)  The following activities may be included in the first category of direct infringement:
. false claims to official sponsorship by a non-sponsor;
. intentional unauthorized use of protected intellectual property, such as logos of teams,
symbols, etc;
. attempts by a brand to illegitimately associate itself with an event with the intent to
confuse consumers and gain market share from the competing official sponsors, etc.

(b)  In the case of indirect ambush marketing, however, the behavior is more subtle and it does not
necessarily represent an unlawful practice or breach of copyright law; it is rather a matter of
ethics. Such indirect ambush may consist, eg, in setting up a promotional presence near an event,
which, even without making specific reference to the event itself, benefits from the borrowed
spotlight. Another example is the use of marginal imagery or terminology not protected by
intellectual-property laws to create the illusion of a connection to an event or to a well-known

brand.

REGULATORY CONSIDERATIONS

In the case of direct ambush marketing, legal remedies exist and have been used successfully in the
past. In Romania, there are clear regulations that prevent and sanction infringements on intellectual

property and anti-competitive behavior.

On the other hand, indirect ambush marketing is more of a grey area to which legal protection is not
easily available. For this reason, indirect ambush marketing is analyzed under the broad umbrella of
the general ethical principles set out by the advertising law. This law establishes that commercial
behavior and announcements have to be decent, fair, and created in the spirit of social responsibility.
Therefore, concealed, deceiving, subliminal advertising is prohibited, being considered a minor offence.
Also, comparative advertising is prohibited if it creates confusion within the market between the
advertiser and a competitor or between their trademarks, trade names or other distinctive marks, or if

a benefit is incorrectly derived from the good name of a trademark or from other distinctive marks of a
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competitor. All such practices are deemed as minor offences and punished accordingly.

Also, according to the Romanian Code of Advertising Practice, the communication must not violate
industrial and intellectual property rights, such as: patents; verbal or combined trademarks;
commercial slogans; industrial designs and models; brand names; copyrights; name or communication
campaign of another firm; company or institution, etc, or use elements that clearly identify other

brands or products.

In addition, communications made by an advertiser with regard to a product, brand or other elements
of communication identifiable with a third party are permitted only on the basis of agreement between

the parties, which will include the prior consent of the trademark holder.

COMMERCIAL CONSIDERATIONS

In practice, it is difficult to eradicate ambush marketing activities, and this difficulty may hinder the

efficiency of the promotional efforts of the official sponsors.

The wide ambit of ambush marketing is most commonly thought of in relation to sports events.
According to FIFA’s representatives, if the rights of the authorized stakeholders are not protected and

the exclusivity is not respected, there is a risk that events will fail to attract the necessary sponsorship.

One way to limit the ambush marketing may be to harden the conditions set out by the event
organizers. For example, organizers may establish an area surrounding the event location within which
certain commercial restrictions are applicable. In this manner, it would be easier to identify the

commerecial entities trying to take undeserved advantage of the publicity generated by the event.

Also, the organizers may restrict the access to the location where the events take place for people who,
in order to benefit from the exposure, wear clothing or display items such as flags and banners bearing

the marks of companies not involved in the events.

It is also up to the organizers to reduce/limit the advertising space during the performance of the event

and to make such advertising space available only for the official sponsor.

At the same time, official sponsors should be assured of the organizer’s ability to take action against

marketing ambushers.

RECENT ENFORCEMENTS

We are not aware of any recent decisions issued by the Romanian courts regarding ambush marketing.

Most infringements are perpetrated by small companies that do not understand or are not aware of the
prejudice that ambush marketing may cause. Such cases are usually settled without major difficulty

outside court.
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AMBUSH MARKETING - RUSSIA

LEGAL CONSIDERATIONS

Currently, there is no specific legislation outlawing ambush marketing in Russia except for some

provisions in laws related to the organization of sports events, namely:

. Federal Law No 310-FZ dated December 1, 2007, which provided for the prohibition of
unauthorized commercial association with the 2014 Winter Olympic Games and Paralympic

Games in Sochi (“Law on Olympic Games”).

. Federal Law No 108-FZ dated June 07, 2013, was enacted in order to prevent unauthorised
commercial association with the 2017 FIFA Confederations Cup or the 2018 FIFA World Cup
which were to be held in Russia (“Law on FIFA World Cup”). The Law on FIFA World Cup has
recently been amended by specific provisions related to UEFA Euro 2020 that will take place in
2021.

These laws were passed in order to protect official sponsors of the sports events from ambush
marketing practices. For example, under the Law on FIFA World Cup, misleading behaviour, in
particular creating a false impression that a commodity manufacturer or an advertiser is associated
with the 2017 FIFA Confederations Cup, the 2018 FIFA World Cup, or UEFA Euro 2020, including as a
sponsor, is deemed inaccurate advertising (thus incurring substantial fines, capped at RUB 500,000
(approx US $7,000) or unfair competition (entailing the consequences provided for by the anti-
monopoly legislation of the Russian Federation, ie substantial fines, the amount of which will depend

on the offender’s turnover).

These prohibitions on unauthorized commercial association with sports events are also partly reflected
in Federal Law, No 329-FZ of December 4, 2007, on Physical Culture and Sports in the Russian
Federation (“Law on Sports”). In particular, the Law on Sports grants protection from unauthorized use
(including the use in marketing activities) of symbols of sports events, including the flag, anthem, logo,

slogan, official name, or other designation related to the particular sports event.

Moreover, with respect to other, non-sports events, the general ban on unfair and false advertising, as
well as a ban on unfair competition may be used when organizers or sponsors feel aggrieved by

ambush marketing of third parties.

REGULATORY CONSIDERATIONS
(a) Advertising Law: Federal Law No 38-FZ of March 13, 2006, on Advertising (“Advertising Law”)

prohibits unfair and untruthful adverts and promotions, and generally determines what kind of
advertisement is deemed unfair and untruthful. For instance, an incorrect comparison of goods
is prohibited. The main criteria of incorrect comparison are:

(i)  lack of specific criterion that is used for comparison of goods and

(ii) lack of evidence of its objectivity and accuracy.

183



AMBUSH MARKETING - RUSSIA

However, in practice, not many ambush marketing tools may be recognized by the Advertising

Law as being untrue or unfair.

(b) Competition Law: Some aggressive ambush marketing tools may be recognized as unfair
competition acts under Federal Law No 135-FZ of July 26, 2006, On Protection of Competition
(“Competition Law”). In 2016, the Competition Law was significantly amended and partly
harmonized with the EU laws. In particular, it is worth mentioning that imitation is now
specified as an act of unfair competition. Based on this prohibition on imitation, such objects as
labels, names, color scale, corporate identity as a whole, other individualizing elements, etc can
also be protected against unfair use by a competitor. Moreover, in some cases an unauthorized
commercial association can be prohibited based on the general prohibition on unfair

competition.

The Regulator, the Federal Anti-monopoly Service of the Russian Federation (“FAS”), is entitled to carry
out investigations, on its own initiative or following third party complaints, against unfair marketing

and can impose fines.

During the period of the Olympic Games and FIFA World Cup in Russia, many cases of ambush
marketing were considered as illegal advertising by the FAS. For instance, the dental clinic that used,
without authorization, a banner with the text “Official Dental Clinic of the World Cup” was held liable
for illegal advertising and was slapped with almost the maximum possible fine in the amount of RUB

424,000 (approx. US $5,800).

Another interesting example is the case of the beer company “Bavaria”. The company used the
designation “FIFA” with regard to its promotional campaign, which consisted of providing the winner
of the contest with tickets to World Cup 2018. Both the FAS and courts said that such actions, including
the use of trademarks and the creation of unauthorized commercial association with FIFA, violated the

interests of FIFA and constituted an act of unfair competition.

However, in some cases, companies manage to prove that the use of particular worlds related to
famous sporting events (such as “Olympic”) does not violate Russian legislation outlawing ambush
marketing. Specifically, although the FAS established a violation where a restaurant used the word
“Olympic” in slogans “Olympic season is open” and “Special Olympic menu is offered”, the restaurant
appealed this decision in court and won. Courts, including the Supreme Court of the Russian
Federation, agreed with the restaurant that the mere use of the word “Olympic” with regard to the
business of the restaurant does not lead to deception of consumers or constitute an illegal commercial

association with Olympic Committee.

To sum up, Russian enforcement practice in the area of ambush marketing mainly consists of the

enforcement of special laws such as the Law on Olympic Games and Law on FIFA World Cup. However,
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there is potential for further, broader, application of the prohibition on ambush marketing and for

more sophisticated enforcement practice on this issue.

COMMERCIAL CONSIDERATIONS

When planning and implementing an advertising campaign it is advisory to undertake the following

steps:

. Conduct a preliminary analysis of ambush-marketing opportunities, and have a mechanism to
combat these drawn into the contract with the organizer/third parties involved in the project;

. Create an anti-ambush-team (including lawyers) who can track ambush marketing and, if
necessary, respond quickly;

. Take care in advance to register all relevant trademarks and domains, and refrain from using
unregistered logos;

. All celebrities involved in your adverts (and their families, if possible) should be bound with

obligations not to participate in promotions of competitors.
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AMBUSH MARKETING - SERBIA

LEGAL CONSIDERATIONS

In Serbia there is no legislation dealing specifically with ambush marketing. Therefore, when trying to
protect themselves from ambush marketing practices, event producers, official sponsors, and other
rights holders are forced to seek redress in general advertising, intellectual property or unfair

competition laws.

The Serbian Advertising Act requires advertising to be based on principles such as the use of permitted
means in pursuing advertising goals and other principles of social responsibility. Additionally,
provisions of the law prohibiting misleading advertising (ie advertising that in any way deceives or is
likely to deceive its audience, and that may affect their economic behaviour, or is detrimental, or likely
to be detrimental, to advertiser’s competitors) can also be used to address ambush marketing in certain

cases.

If the ambush marketing practices entail trademark or copyright infringements, remedy may be
available under the Trademarks Act or the Copyright and Related Rights Act. The Trademarks Act
explicitly prohibits use of other parties’ trademarks in advertising in cases other than permitted

comparative advertising.

Since ambush marketing practices are often more subtle and do not necessary infringe trademarks or
copyright, rights holders may, instead, turn to the Trade Act, prohibiting unfair competition. Each of

these laws allows for injunctions to be sought, as well as the recovery of damages.

REGULATORY CONSIDERATIONS

Both the Electronic Media Act and the Advertising Act authorize the Regulatory Authority for Electronic
Media (“Authority”), the Serbian broadcasting regulator, to create more detailed regulations applicable
to advertising on television and radio. The Authority adopted its Rulebook on Advertising and
Sponsorship in Electronic Media in 2016. However, the Rulebook contains no specific provisions

regulating ambush marketing.

On the other hand, one recent case shows that the Authority is willing to act stringently against
advertising practices it considers to be misleading and socially irresponsible. In late April 2020, the
Authority in effect banned a television advertisement produced for a local beer brand. The
advertisement contained imagery familiar during the COVID-19 pandemic lockdown that was still in
place at the time, such as first responders under protective equipment and people applauding from
balconies expressing support for medical professionals, with images of people raising beer bottles and
celebrating and a voice-over calling for a toast to courage and humanity with a particular beer brand.
The Authority found that the advertisement disregarded the principles of social responsibility and
contravened the provisions of the Advertising Act prohibiting television advertising for alcoholic

beverages to create the impression that the consumption of alcohol contributes towards success.
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Whether the “principles of social responsibility” part of the reasoning would apply to other, non-

COVID-19 pandemic related, cases remains to be seen.

In 2019, an independent self-regulatory body called the National Association for Ethical Standards in
Advertising (“NAESA”) was founded in Serbia, with a mission to promote and support the use of ethical
principles in market communications and promote compliance with the Code of Advertising
Communication (IAA, Serbian Chapter), as well as with other self-regulatory standards prescribed by
International Chamber of Commerce (“ICC”) and European Advertising Standards Alliance. The Code of
Advertising Communication itself provides that no party should seek to give the impression that it is a
sponsor of any event or of media coverage of an event, whether sponsored or not, if it is not in fact an
official sponsor of the event or of media coverage. Additionally, the Code requires the sponsor and
event organizer to ensure that any actions taken by them to combat ambush marketing are
proportionate and that they do not damage the reputation of the sponsored event nor impact unduly on

members of the general public. It is expected that NAESA should become fully operational in 2020.

COMMERCIAL CONSIDERATIONS

The event organizers and the official sponsors should take all reasonable steps to protect themselves
against ambush marketing. For event organizers this entails:

. registering the event name and logos as trademarks,

. imposing obligations on official broadcasters to keep the advertising space available to official

sponsors and restrict its availability to official sponsors’ competitors,

. trying to purchase all advertising space around and near the venues where the events will take
place, and
. imposing restrictions on the sale and resale of tickets for advertising and promotions purposes.

For the official sponsors, this entails ensuring contractually that event organizers are bound to protect

them against ambush marketers.
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AMBUSH MARKETING - SINGAPORE

LEGAL CONSIDERATIONS

There is no overarching legislation governing ambush marketing in Singapore. Be that as it may, an
aggrieved party may resort to more traditional civil and criminal remedies, including, but not limited
to, trademark infringement, copyright infringement, and registered design infringement. In addition, an
aggrieved sponsor may also seek remedy under the tort of passing off, as well the remedies provided

for in the Consumer Protection (Fair Trading) Act (Chapter 52A).

REGULATORY CONSIDERATIONS

The advertising sector in Singapore is self-regulating. The Advertising Standards Authority of
Singapore (“ASAS”) oversees and regulates advertising activities in Singapore, and relies on a system of
guidance and voluntary compliance. The Singapore Code of Advertising Practice (“Code”), which is
administered by the ASAS, sets out the basic framework for regulation. The Code applies to
advertisements which appear in any form or media. While there is no express stipulation in the Code
governing ambush marketing, the following principle needs to be borne in mind: All advertisements
should conform to the principles of fair competition generally accepted in business, including non-

denigration, non-exploitation of goodwill, and non-imitation.

Consequences of breach of any of the provisions of the Code:

Complaints can be made to the ASAS that an advert doesn’t comply with the Code. The ASAS consider

complaints and publicise their rulings, meaning the most likely sanctions include:

. a direction to withdraw/amend an offending advert;
o trading sanctions; and
. negative PR arising from an adverse ruling being published.

The ASAS’s rulings are not legally binding but, where the advertiser fails to amend its advertising, the

ASAS can contact media/publishers to request that they do not carry those, or similar, advertisements.

COMMERCIAL CONSIDERATIONS

Singapore has its share in hosting major events, such as the Youth Olympic Games, the Singapore
Formula 1 Grand Prix, the World Netball Championships, the International Table Tennis Federation
Women’s World Cup, the Men’s Junior Hockey World Cup, the Singapore Open Golf Championship, and
the Singapore Marathon. Examples of an ideal marriage of sporting and commercial interests include
the Barclays Singapore Open, the HSBC Women’s Championship and the Standard Chartered Singapore

Marathon. However, ambush marketing is quite ubiquitous during events of this magnitude.

Practical approach to be adopted by organizers/sponsors in circumventing ambush marketing:

. Official sponsors may contractually bind event organizers to only sell advertising space

(including, but not limited to, ad space in the stadia and in the vicinity, as well as ad space on
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other media) to the sponsors only.

Event organizers should be made obliged (ie contractually bound) to curb ambush marketing. If
not done, it would serve as a disincentive for any potential sponsor to invest a significant amount
in sponsoring the events.

Obligations should be imposed on the media to permit advertising and promotional activities
only to be carried out by the official sponsors, while ensuring that these obligations are not
tantamount to anti-competitive practices.

Make sporting governing bodies stakeholders, thereby incentivising them to crackdown on
ambush marketers.

Ensure that the participants agree to be bound (at least morally, if it is not legally permissible),
to take deliberate steps to prevent ambush marketing.

Ensure that adequate protection for IP rights, including, but not limited to, trademark rights, are

secured well within the dates of the events.
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AMBUSH MARKETING - SLOVAKIA

LEGAL CONSIDERATIONS

Slovak legislation does not regulate ambush marketing directly. However, this doesn’t mean that such a

marketing strategy is always compliant with laws.

In the absence of specific rules (apart from those relating to the use of Olympic and Paralympic symbols
under the Slovak Act on Sports), general binding and self-regulatory rules regarding unfair
competition, deceptive advertising and intellectual-property infringements apply to ambush marketing.
Moreover, the general clause under the Act on Advertising, prohibiting advertising which conflicts with

good morals, may be also applicable to ambush marketing.

REGULATORY CONSIDERATIONS

Firstly, ambush marketing advertising could, potentially, be classified as an unfair commercial practise.
According to the Slovak Commercial Code, “unfair competition” means conduct in the economic
competition which conflicts with the accepted practises of competition and which may be detrimental
to other competitors or customers. Misleading advertising and parasitic use of the goodwill of another
competitor’s enterprise, products or services are explicitly mentioned among the examples of unfair

competition practices.

Ambush marketing is sometimes accompanied by copyright and trademark infringements. Advertising
agencies hired by non-sponsors often come up with a creative reference to an event or even to an
official sponsor of the event in their campaigns. However, if the intellectual property of third parties is
used incorrectly, the intellectual property owners can also seek redress under the intellectual property

protection laws.

While the above means of protection establish the right of the damaged party to seek redress through a
civil action, a breach of the provisions of the Slovak Advertising Act (eg conflict with good morals) or
the Slovak Act on Sports (eg illegal use of Olympic symbols) may lead to the imposition of a substantial

fine by the relevant public authorities.

In addition to the binding rules, there are those set forth by the Slovak self-regulatory body—the
Slovak Advertising Standards Council—in the Code of Ethics. Among other restrictions, the Code of
Ethics states that advertising must not be contrary to good morals, competition rules and must not be

liable to cause harm to another competitor or consumer.

COMMERCIAL CONSIDERATIONS

In practice, it is difficult to eliminate ambush marketing activities. One of the best options to prevent
ambush marketing, along with a well-thought-out marketing strategy and the protection of one’s own
intellectual property is contractual regulation. Desired protection can be achieved through contractual

provisions aiming, eg, to:
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ensure that non-official sponsors do not get on screens during the TV broadcasts;

ensure the control of advertising spaces in the stadiums and their surroundings;

maintain strict control over event tickets (eg by prohibiting the use of tickets as promotional
prizes or giveaways); and

set up some kind of “unwanted dress code” for athletes, VIPs, or even for spectators.
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AMBUSH MARKETING - SOUTH AFRICA

LEGAL CONSIDERATIONS

There are two pieces of legislation prohibiting ambush marketing in South Africa.

(a) Section 15A of the Merchandise Marks Act 17 of 1941
This deals with the abuse of a trademark in relation to a “protected event”. By Section 15A(1) “the
Minister may, after investigation and proper consultation and subject to such conditions as may be

appropriate in the circumstances, by notice in the Gazette designate an event as a protected event...”.

There are certain requirements for an event to be designated a protected event and the protection is
only for a limited period. For the period during which an event is protected, Section 15A(2) holds that:
“no person may use a trade mark in relation to such an event in a manner which is calculated to achieve
publicity for that trade mark and thereby to derive special promotional benefit from the event, without
the prior authority of the organiser of such an event”. This would include any visual or audible use of a
trademark which in any way, directly or indirectly is intended to be brought into association with or to
allude to any event. This is fairly widely worded and is intended to bring to book those parties who

commit ambush marketing “by intrusion”. Contravention of this provision is a criminal offence.

By way of example, the 2010 FIFA Soccer World Cup, which was hosted in South Africa, was designated
as a protected event under the Merchandise Marks Act. The effect of section 15A has been confirmed by
the High Court in Pretoria. In October 2009, judgment was handed down against Metcash Trading
Africa (Pty) Limited, a well-known South African retailer, which had been selling lollipops branded
“2010 pops”. The packaging of the product bore images of soccer balls and partial depictions of the
South African flag. Although there was no direct reference to the 2010 Soccer World Cup event, the
court held that Metcash had intended its lollipops to be associated with the event and had also intended
to derive special promotional benefit from the event. The court held that such conduct is unlawful and
falls foul of section 15A. Metcash was accordingly restrained from competing unlawfully with FIFA and

was also ordered to pay FIFA’s legal costs.

The Minister of Trade & Industry also designated the 2013 Africa Cup of Nations (“AFCON 2013”),
which took place in South Africa, as a “protected event” in terms of the Merchandise Marks Act as
mentioned above. However, surprisingly, there seem to have been no instances of major ambush
marketing and no enforcement of the legislation seems to have been necessary. This could, at least in

part, be due to the strict enforcement of the provisions three years prior.

In 2016, the Minister of Trade & Industry declared the 2016 CEO SleepOut a protected event in terms of
the Merchandise Marks Act. This event was a fundraiser involving over 200 CEOs, sympathy sleepers
and students sleeping on the streets in the middle of winter in an effort to raise funds for various
designated charities and trust. This was the first non-sporting event to be granted this status in South

Africa. Again, no enforcement of the ambush marketing provisions was necessary.
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(b) Section 29(b)(iv) of the Consumer Protection Act of 2008

This states that a producer, importer, distributor, retailer or service provider must not market any
goods or services in a fraudulent/misleading/deceptive manner, including with respect to sponsorship
of the event. This replaces the previous Section 9 of the Trade Practices Act which was similarly

worded, and caters for ambush marketing by association.

REGULATORY CONSIDERATIONS
Previously, the Advertising Standards Authority of South Africa (“ASA”) had a Sponsorship Code

dealing with unacceptable sponsorship practices, including various forms of ambush marketing.
Unfortunately, when the ASA went into liquidation and the Advertising Regulatory Board (“ARB”) was
formed in its place in 2018, the ARB only took over administration of the Code of Advertising Practice
and not the Sponsorship Code. As such, only ambush marketing which falls within one of the general
provisions of the Code of Advertising Practice (eg, those dealing with misleading advertising and
advertising which takes advantage of another’s advertising goodwill) will be able to be the subject of a

complaint to the ARB.

If advertising is found to be in contravention of the Code of Advertising Practice, the ARB will order that

such advertising be withdrawn within the deadlines set out in the Procedural Guide to the Code.

COMMERCIAL CONSIDERATIONS

As mentioned above, the FIFA World Cup was hosted by South Africa in 2010. Traders and advertisers
were cautioned to take into account FIFA’s published guidelines, at

http://www.fifa.com/mm/document/afmarketing/marketing/2010_fifa_public_guidelines_11135.pdf .

These guidelines essentially set out details about FIFA’s official marks and how they should and should

not be used by traders and advertisers.
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LEGAL CONSIDERATIONS

Ambush marketing is a relatively new phenomenon in Spain. Spain has no specific provisions regarding

ambush marketing. Currently, there is hardly any legislation in relation to this matter.

The fact that ambush marketing has not been contested in Spain could explain why there is no specific
legislation on this practice. To the best of our knowledge, there are no plans to enact specific regulation.
There is currently a trend, promoted by the organizers of global sporting competitions (ICO, FIFA,
among others) to restrict these activities in order to protect the official sponsors (and thus obtain
greater income from holding the event). Indeed, such new regulations have been adopted in other
countries upon the request of the I0C via their contracts signed with the cities hosting the Olympic

games (ie Sidney, London etc).

Nonetheless, the current Spanish legal order provides a body of legislation which could be used against
ambush marketing and eventually preventing these types of practices from happening, such as:

(a) Trademark Act;

(b) Intellectual Property Act;

(c)  General Advertising Act;

(d)  Unfair Competition Act; and

(e) Competition Act.

Most ambush marketing campaigns subtly evade infringement of the existing laws, so usually do not
violate registered or protected trademarks, copyrights, unfair competition or advertising regulations,
since they do not promote false qualities, nor do they make erroneous or untrue promises to the
consumer. In such cases, although this is an aggressive marketing practice, described as parasitic, there
is no possibility of prohibiting or punishing ambush marketing, as it is not, in principle, prohibited

under Spanish law.

REGULATORY CONSIDERATIONS

Whist there is no specific legislation on the matter, there is, however, a resolution of a self-regulatory
private body called “Autocontrol de la Publicidad”, issued in 1998, in which charges of ambush
marketing were made, although eventually rejected. In this case, the jury had to deal with a complaint
filed by the company ISL Marketing AG against Burger King, in the context of the 1998 Football World
Cup in France. The complainant claimed that the issuing of vouchers by Burger King as a prize for some
customers to attend a match of the World Cup amounted to an unfair way to benefit from a third party’s
reputation, as Burger King was trying to associate its business with the World Cup without being one of
the sponsors. The jury ruled that since no distinguishing sign or registered trademark had been used by
Burger King, but just a mere generic reference to the World Cup of France 1998, Burger King had taken

no benefit from the World Cup’s reputation. In addition, the jury found that there was no exclusive right
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over the expression “World Cup of France 1998”. This Resolution shows that, as long as there is no
reproduction of a third party’s property sign, logo, expression or trademark, the unfair nature of

practices such as those implemented by Burger King is very difficult to prove in court.

More recently, ambush marketing practices were the subject of a contractual dispute during the World
Basketball Championship of 2014. The regional government of Madrid entered into an advertising
agreement to name one of the stadiums “Barclaycard Center”. The organizer of the event considered
this private agreement to be ambush marketing, and as a violation of the rules regulating the use of that
stadium during the Championship, because Barclays was not an official sponsor, and the rules

prohibited any ambush marketing. However, the Administrative Court of Madrid rejected the claim.

COMMERCIAL CONSIDERATIONS

In our opinion, it is therefore quite difficult to totally prevent ambush marketing in Spain. Possible
ways to limit the possibilities of ambush marketing are:

. Reserving advertising spaces in the surroundings, especially at the entries of the event

exclusively for the sponsor.

. All documents or publicity material in relation to the event should state the exclusive sponsors.
. Reacting to any ambush marketing campaign by taking legal action or by informing the public.
. Provisions in the Terms & Conditions that apply to tickets sales for the sport event prohibiting

ambush marketing activities.

In general, a good configuration of sponsorship contracts will significantly reduce the chances of
success of this type of practices. The inclusion of clauses by which the organizers commit themselves to
pursue and prevent ambush marketing practices, negotiating which behaviors will be considered as
ambush marketing, which subjects will assume the initiative in the pursuit of them, as well as who will

be in charge of the litigation costs is paramount.
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LEGAL CONSIDERATIONS

There is no specific legislation regulating ambush marketing in Sweden as such, and therefore event
organizers and their official sponsors feeling aggrieved by ambush marketing conducted by third
parties must seek redress via claims of trademark infringement, copyright infringement or claims of
unfair marketing practices, such as passing off. Even though such claims offer the possibility of interim
relief, none of them is particularly well suited for tackling ambush marketing. As a consequence, it is

preferable to try and mitigate risks by contractual and practical means (see further below).

REGULATORY CONSIDERATIONS

The Swedish Marketing Practices Act (“MPA”) requires that marketing is in accordance with good
marketing practice and that marketing is also fair towards consumers and traders and is not
misleading. Furthermore, advertisers are required to provide all material information surrounding an
offer or promotion and there are specific provisions on comparative advertising. The Swedish
Consumer Ombudsman, competitors and certain consumer groups can bring enforcement proceedings
under the MPA when one of these requirements is violated. In case of trademark and/or copyright
infringements, they can bring enforcement proceedings based on the Swedish Trademarks Act (“TA”)

and Copyright Act (“CA”) respectively.

One fairly recent example on the topic of ambush marketing is the trademark infringement case
MalméKlassikern v En Svensk Klassiker. In 2014, a local sporting event was established in the city of
Malmo. The event was named, and included the sign "MalméKlassikern”. MalmoéKlassikern comprised
of the separate sporting events MalmoMilen (running), MalméSimmet (swimming) and Malmé Velo
Classic (bicycling). A well-established national sporting event dating back to 1972 named “En Svensk
Klassiker”, comprising of Vasaloppet, Oppet Spdr or Engelbreksloppet (skiing), Vitternrundan
(bicycling), Vansbrosimmet (swimming) and Lidingoloppet (cross country running), sued the company
behind "MalmoKlassikern” for trademark infringement. The District Court found the likelihood of
confusion amongst the relevant classes of persons as scant and ruled in favour of the defendant. Even
though both signs included the word “Klassiker”, it was likely that a person with an interest in this field
would be able to tell the sporting events apart. Further, the figurative components attached to each,
and one of the signs, were dissimilar. In 2015, the case was appealed to the Court of Appeal, which

confirmed the ruling of the District Court.

One example of an ambush marketing situation where a remedy was not available involved the car
manufacturers, Fiat and Volkswagen. Somehow a Fiat employee became aware that Google was out
collecting pictures in the area south of Stockholm for use in Google Street View. The employee, driving
a red Fiat 500, followed the street view vehicle until it reached the Swedish Headquarters of
Volkswagen, and parked right in front of the German car manufacturer’s main entrance just in time for

the Google vehicle passing by. As a consequence, the red Fiat appeared in front of the Volkswagen HQ
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building on Google Map street view results for some time.

COMMERCIAL CONSIDERATIONS

. Event functionaries should be informed about ambush marketing and be made aware of the

official sponsors of the event so that they can identify and act upon ambush marketing attempts.

. The official sponsors should be aware that the price for being an official sponsor may comprise
of more than just the fee for becoming an official sponsor. Official sponsors may also need to buy
each and every available advertising space in the vicinity in order to diminish the risk of ambush

marketing.

. Sponsors should ensure that event organizers are contractually bound to take action against
ambush marketers within a set period of time after such activity is brought to their attention. In
order for such actions to be of practical value they may need to be coordinated with the relevant
authorities. For instance, during the 2006 European Athletics Championship, held in
Gothenburg, Sweden, the Office for City Planning cooperated with the Swedish Enforcement
Authority in order to create new methods of how to prevent ambush marketing. For example, a
special task force was created with the responsibility of removing advertising strips with content

constituting ambush marketing.

. Media organizations should be requested not to allow ambush marketing and to restrict

advertising in broadcasts to official sponsors only.

. Event organizers should consider imposing obligations on media organizations to restrict

advertising and promotion during broadcasts/webcasts to official sponsors only.

. Event organizers may wish to buy up all the billboard and other advertising space in the vicinity
of the event and then resell to official sponsors only. An official sponsor should consider

contractually binding the event organizers to do so.

. Event organizers and sponsors may wish to consider mounting official sponsor awareness

campaigns so that the public know which are the official sponsors of the event.

. The ticket terms and conditions should expressly state that tickets are non-transferable and
cannot be used for advertising, sales promotion or any other commercial purposes without the

prior written approval of the event organizer.
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LEGAL CONSIDERATIONS

Swiss law does not generally prohibit “ambush marketing”, whereby a company or organization seeks
to associate itself or a brand with a sporting (or other) event through marketing activities without
entering into a sponsorship or partnership agreement. Event organizers, participants, official sponsors
and other contractual partners (collectively the “Rights Holders”) may rely on Swiss copyright,
trademark, and unfair competition laws to prevent ambush marketing activities. Rights Holders may
further derive rights and remedies from personality rights, or rights resulting from company name or

domain name protection, or even from contractual arrangements.

The Swiss Copyright Act protects works that are literary or artistic intellectual creations with an
individual character. Hence, based on copyright, the Rights Holders may prohibit the illicit use of logos,
mascots, official event songs and film recordings. In addition, public broadcasting of a televised
sporting event (so-called "public viewing" or "screening") generally requires a copyright license under
the collective rights management. By contrast, words, pictures, or a combination of words and pictures
may be eligible for trademark protection if they meet the criteria of sufficient distinctiveness. A valid
trademark confers on the owner the right to prohibit third parties from using identical or similar signs
for good and services, where such similar signs create a likelihood of confusion. Competitors, however,
can use the trademarks of third parties solely for information purposes unless they have obtained a
license. As in other countries, copyright and trademark protection will rarely serve as means to stop all
types of ambush marketing. Free riders are aware of the obvious legal traps and therefore often do not
directly copy the official logos of the Rights Holders. Even where free riders use the registered word
mark of the event or other trademarks or the business names of the Right Holder, they typically do not
use the Right Holders' trademarks as a source of identifier for their own products or services. Instead,
ambush marketers use other and sometimes very subtle means to create - in the minds of the

consumers - an association with the event.

In practise, event organizers rely on the Unfair Competition Act (“UCA”) to combat subtle ambush
marketing activities. The UCA does not in itself address ambush marketing or make any reference to
sporting events. However, the UCA deems any incorrect, misleading or deceptive advertising
statements or promotional campaigns to be unfair. Marketing activities that may create a likelihood of
confusion with a competitor, or a competitor's goods or services are also deemed unfair. Furthermore,
statements by which the ambush marketer creates the false impression of an existing business
relationship (eg sponsorship, partnership or a supply relationship) with the event organizer or the

winner of a game are considered unfair competition practise under the UCA.

These statements may also be considered a violation of personality rights under the Swiss Civil Code
(“SCC™), which protects a person's privacy, including a person's professional and social reputation.

Anything that prunes those rights is considered unlawful under the SCC if not justified by public or

205



AMBUSH MARKETING - SWITZERLAND

private interest. In this regard, athletes must tolerate a higher degree of invasion on their privacy
insofar as, by virtue of their participation in public matters, they are considered public figures (as
opposed to private persons). Hence, in each individual case, the relevance of the story (public interest)
and the intensity of the invasion of privacy will have to be balanced when investigating an athlete

subject to a story or when disclosing an athlete's identity in connection with a story.

Relevant remedies offered by the UCA, in conjunction with the Swiss Civil Procedure Code, are
injunctions enjoining ambush marketers from the unfair or deceptive trade practice or removing
infringing material. Other available remedies are damages (for loss of profit and unjust enrichment)
and criminal sanctions (fines, imprisonment, impoundment and dissolution). However, these other

remedies are of little help where fast protection is warranted.

Company name law protects the right of publicity, which is part of the right of personality of
individuals. Thus, company name law may also be invoked in the event that the ambush marketer is
making use of a registered company name or a name that is similar to the names of the individuals that
represent the event. Additionally, domain registration and the registration of the name of the event
(including confusingly similar names) on all major social media platforms offer a de facto protection

against colliding internet and social media presences of third parties.

REGULATORY CONSIDERATIONS

On an alternative route, the Swiss Commission for Fairness in Advertising (“SCF”), a self-regulatory
body, hears complaints from third parties alleging that an advertisement or promotional campaign has
infringed the SCF’s principles of fairness in commercial communication. However, the SCF issues

declaratory decisions only.

COMMERCIAL CONSIDERATIONS

Contractual arrangements tend to be more efficient in restricting ambush marketing. Event organizers
may buy up all advertising space in and around the venue, as well as in the media of its partners, or
require that lessors of venues and media partners do not accept advertisements or promotions by the
official sponsors' competitors. These arrangements, however, only have a direct legal effect on the
contractual partners. In addition, event organizers should seek to bind potential ambush marketers
contractually. For instance, event organizers may make an offer of event tickets or meet-and-greets
with artists or athletes subject to adherence by the ambush marketer to the event organizer’s
marketing restrictions. Sometimes, ambush marketing activities originate from official partners of an
event, eg if a partner is entitled to associates itself with the event as official supplier of beverages, but
leverages the event for other products, eg ice cream. Thus, exclusivity clauses in partnership
agreements have to be drafted very carefully. Swiss contract law offers the remedy of specific

performance. Also, the threat of liquidated damages may effectively secure that partners adhere to the
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limitations on marketing that their respective agreement with the event organizer provides.
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LEGAL CONSIDERATIONS

In Turkey, there is no specific law on ambush marketing, but provisions regarding ambush marketing
can be found within several basic codes in Turkey, namely the Turkish Commercial Code and the

Consumer Protection Law.

Under these laws, three conditions should be met in order that ambush marketing is deemed illegal:

. a relationship should exist between the parasite marketer and the organization for which he is
not a sponsor;

. this relationship should be unfair or work in such a way as to take unfair benefit from the other
party’s name, product, reputation etc. or misleading; and

. there should be the possibility of damage to the official sponsor.

A parasite marketer will face legal sanctions under the unfair competition rules set out in the Turkish
Commercial Code. Turkish advertisement legislations, in this respect, especially the Consumer
Protection Law proscribes deceptive and misleading advertisements; consequently, parasite marketers

are likely to be exposed to the Consumer Protection Law’s sanctions too.

(a) Unfair Competition Regulations

Whilst parasite marketing always infringes unfair competition rules, ambush marketing is generally a
grey area since it can not be deemed illegal in every situation. Parasite marketing usually arises from
advertisements and consequently brings about unfair competition, according to the Turkish
Commercial Code. Once unfair competition has been determined, a sponsor becomes entitled to require

the abrogation of the wrongful acts and compensation for the damages caused.

(b) Advertisement Regulations

Ambush marketing may be evaluated as misleading the consumer, as it implies a relation with an
organization where there is none. As such an act is unlawful under the Turkish Olympic Games Act, it
also violates the advertising regulations, as they prescribe that all advertisements must be in conformity

with the laws.

In addition to this it may be alleged that acts of ambush marketing infringe the relevant provisions of
advertisement regulations in Turkey, namely the Consumer Protection Law and its implementing
Regulation on Commercial Advertisement and Unfair Commercial Practices. If a commercial practice
does not comply with the requirement of professional care, and significantly damages or is highly likely
to damage the economic course of conduct of the ordinary consumer or its target group, it will be
deemed to be unfair. The implementing Regulation on Commercial Advertisement and Unfair
Commercial Practices lists non-exhaustive examples of unfair commercial practices. Commercial
practices that are misleading with regard to a competitor’s goods, services, trademarks or other

distinctive signs are considered likely to significantly distort the economic behaviour of the average
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consumer and are therefore considered as unfair commercial practices. In addition, it is forbidden to
take unfair advantage of a person’s and/or business entity’s name, trade name, intellectual and
industrial property rights or reputation acquired from an advertising campaign, as this is considered to

be an illegal act aiming to gain unfair benefits from another’s commercial reputation.

Thus aggressive and misleading practices will be deemed as unfair commercial practice and will be

subject to sanctions as an unfair commercial practice.

(c) Intellectual Property Regulations

Provisions regarding the trademark law may be taken into consideration in order to prevent ambush
marketing activities. Where a non-sponsor enterprise uses the sponsor’s or sponsored organization’s
logos, trademarks without any permission it may be evaluated as trademark infringement under the IP
Code. However, trademark law protection may not be sufficient in every case, since the sponsor’s
trademarks are not directly used in ambush marketing strategy, rather, a connection is generally

established between the organization and the non-sponsor’s trademarks by making reference to them.

With regard to Olympic symbols, however, the Turkish Olympic Games Act requires permission for use

of Olympics’ name, logo and trademarks in any commercial communication.

REGULATORY CONSIDERATIONS

The Advertisement Board, established under the Turkish Ministry of Customs and Trade, is the main
regulatory body to control ads in Turkey. Its duties include determining the rules and policies to which
advertisements must adhere and prohibiting and/or imposing a monetary fine on advertisements
which are contrary to the law. The Board also takes into consideration globally accepted rules related to
advertising. The Board’s duties are not restricted to reviewing any form of media, and therefore all

forms of advertisements are subject to review. Advertisement Board decisions are legally binding.

The sole self-regulatory body in Turkey is the Advertising Self-Regulatory Board (“ROK”), which was
founded by advertisers, advertising agencies and the media members. Decisions or statements of the
ROK are not legally binding, and there is no obligation on advertisers to comply with its decisions.
However, whilst ROK’s decisions are only ethically binding, these decisions are taken into serious
consideration. Since they are announced to the public, non-compliance with ROK decisions directly

affects the credibility and reputation of the advertiser within the society and the relevant sector.

The ICC International Code of Advertising Practice (“ICC”) standards do not have direct enforceability;
ROK has adopted them in its Principles of Self-Regulation and these principles were enacted in parallel
with the ICC standards. The key principles followed by ROK are decency, honesty, and truthfulness. The
ICC standards are considered by ROK in its evaluation of ads when giving advisory opinions. In terms of
ambush marketing, Chapter B, Article B4 of the ICC Standards concerning ambushing of sponsored

events and the remaining relevant rules on fair business should be respected.
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COMMERCIAL CONSIDERATIONS

Contractual Provisions: Sponsorship agreements facilitate sponsors to reach a target audience and
support sponsored companies to meet expenses. However, in most cases, ambush marketers not only
preclude the sponsor’s connection in patches but also in some cases, they are instead perceived as
sponsor. Hence contractual provisions seem to be vital in protecting sponsors before any competitor
action taken. For instance, the vicinity in which the event is to be held can be bowdlerized from the

competitor’s advertising campaign.

License Agreement Provisions: Intangible rights (ie the rights over the trademarks, names, even
slogans of the organization) may be transferred to the sponsor for the fulfiiment of the promoting
performance arising from the sponsorship agreement through a license agreement. Accordingly, the
sponsor, by relying on such license agreement would have the ability to impede ambush marketer

against unfair use of such intangible rights arising from the organization.

We can give three outstanding examples observed in Turkey which are advertisements in the way of

ambush marketing:

(a) The photo below shows a very expensive outdoor advertisement area in Istanbul, displaying
advertisements for SONY and SAMSUNG. This advertising space is located at a cross-roads
where most of the business tower blocks are located, and is a crowded business area. An
authorized OPEL dealer has placed its cars, as part of its advertising, right in front of this
outdoor advertisement area. This can be considered as an example of ambush marketing, since

no other billboards existed in this place.
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(b)  In the next image, the billboard next to the branch of Garanti Bank, a major bank in Turkey, is
displaying an ad for another leading bank, Yapi Kredi Bank, with the slogan “Automatic Turkish
Money”.

Automatic
Turkish
Money

Ak gt

(c)  Maviis a very famous brand for jeans in Turkey and is also well known globally. Its branding has
a blue background, as “mavi” means “blue” in Turkish. Next to the Mavi Jeans store, another
clothing shop has opened, with the name “bordo”, which means “claret red”. It has not only used
a color as its name, but has also used that color as the background for its signage—a clear case
of ambush marketing. As “mavi” means “blue”, the other store chose to use a brand which is the
name of a color like mavi, and opened its store just next to the Mavi Jeans’s store. The
competitor used the claret red background in the signboard just like Mavi Jeans uses blue

background in its signboard.
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LEGAL CONSIDERATIONS

Ukraine does not have an acting law addressing the issue of ambush marketing as a specific concept.

No specific regulation was put in place to protect the official sponsors or to restrict advertising in the
cities where the tournament took place before Ukraine was selected as host country for the 2012 UEFA
European Football Championship. In 2009, the Law of Ukraine “On organization and staging of finals of
the 2012 European Football Championship in Ukraine” was adopted. This law provided protection for
UEFA’s intellectual property rights and prohibited unauthorized marketing. However, this law expired

in 2012 once the tournament was over.

A similar approach was taken to ensure the protection of UEFA’s intellectual property rights during the
final matches of the UEFA Champions League in 2018. The Law of Ukraine “On ensuring the protection
of the UEFA intellectual property rights during the holding of the final matches of the UEFA Champions
League and the UEFA Champions League among women of the 2017/2018 season” was adopted. The
aim of the Law was to ensure the protection of UEFA’s intellectual property rights during the
tournament. Moreover, it introduced penalties for the selling by an unauthorized person of tickets for
the final matches of the UEFA Champions League. Again, the law expired in 2018 once the tournaments

were over.

REGULATORY CONSIDERATIONS

Ukrainian laws do not contain any specific provisions regarding ambush marketing.

Advertising and promotions in Ukraine are regulated under the Laws of Ukraine “On Advertising” and
“On Protection Against Unfair Competition”, which prohibit misleading and false advertisements
(including promo campaigns):

. The Law of Ukraine “On Advertising” establishes that all advertising must be impartial, objective
and truthful, and avoid any confusion or exaggeration that affects the good faith of consumers.

. The Law of Ukraine “On Protection Against Unfair Competition” establishes that unfair
competition is prohibited in Ukraine. Unfair competition is deemed to be any competitive act
that contradicts trade and other good-faith customs in business. The Law considers unfair
market practices to include (but not be limited to):

o unauthorized use of a commercial name, trademark, advertisement materials, and other
marks that belong to another business entity;
o attaining unlawful advantages in competition;

o spreading misleading information, etc.

Such practises will result in liability for business entities who engage in them.
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Ukrainian legislation related to combating the unauthorized selling of souvenirs and gift items (so-

called “pirate trade”) may also apply against ambushers.

COMMERCIAL CONSIDERATIONS

Practical steps for event organizers and sponsors to prevent/limit ambush marketing include:

. Perform a preliminary analysis of the ambush-marketing opportunities and engage an anti-
ambush-team (including lawyers) who can track the ambush marketing before and during the
event;

. Engage anti-ambush lawyers for drafting instructions for personnel as well as drafting templates
for documents to be immediately used against ambushers;

. Prevent third parties from using tickets as prizes in competitions run on any media, the Internet
and/or as a part of third parties’ promo campaigns;

. Protect their own intellectual property rights (logo, name, year and other images of events) by

proper and prior registration of trademarks, as well as respective domain names;

. Consider buying up all advertising space in the venue by the sponsor;
. Secure in advance the exclusive television rights for the event by the sponsor;
. Communicate in advance with the authorities who control the local outdoor advertising about

potential unauthorized actions by ambushers;

. Predict potential actions and prepare special equipment against drones with advertising;

. Provide in the sponsorship agreement for an obligation on the event organizer to protect
intellectual property rights and enforce them in case of infringement;

. Make provision at the time of entering into agreements for the lease of the venue (halls, arenas,
stadiums for exclusive rights on placing advertising and selling branded goods;

. Monitor the entrances to the venue and instruct the security guards to look out for visitors
carrying any advertising material and prevent them from taking this into the venue;

. Control the distribution of ambush marketing material within the venue;

. Monitor the exits from the venue as potential places for the distribution of unauthorized
advertising materials or as locations for unauthorized points of sale of branded goods; and

. Pursue ambushers through “cease and desist” letters and lawsuits (seeking injunctive relief

where applicable).
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LEGAL CONSIDERATIONS

In the UAE, there is currently no specific legislation that addresses “ambush marketing”. Whilst some
countries may be able to rely on their trade practices or competition laws, these will not be as helpful in
the UAE. There are no "look and feel” rights associated with an event, and no laws that say that a
company cannot act in a way that compromises the contractual rights of a third party. Because of that,
it is possible that the event organizer and event sponsor may find that, legally, they have few options in

law or in a courtroom.

REGULATORY CONSIDERATIONS

In the absence of specific laws, event organizers and sponsors must consider which laws may be of

assistance.

The Chairman of the Board of the National Media Council (“NMC”) passed Resolution No (26) of 2017
on Media Content. Its terms require, inter alia, that advertisers “refrain from infringing upon the rights

of organizations and individuals directly or indirectly; and respect the intellectual property rights”.

In addition, given the potential for consumer confusion, the Resolution requires companies to:

. comply with codes of conduct and standards of honesty, including compliance with the rules
governing business, especially with regard to consumer protection and fair competition controls,
prohibition of commercial fraud and illegal monopoly; and

. avoid publishing advertisements that contain false, malicious, and misleading information.

For action to be taken under the Resolution, the NMC must be notified. The NMC has power to penalise
the parties concerned as they deem appropriate (usually a fine of up to AED 5,000 (approx US $1,360)

and may also report the matter to other agencies.

Whilst this is not going to be helpful in all cases, certain ambush marketing strategies could be
construed as misleading or dishonest to consumers and so may also impinge on the protections
afforded to the general public. Article (27) of the Executive Regulation to the Federal Law No 24 of
2006 in respect of Protection of Consumers notes that “no person shall be permitted to advertise in any
medium any goods or service in such manner leading to deceiving or confusing consumers”. However,
proceeding with a matter under these Regulations would have to be considered carefully, with an
analysis undertaken in each case of the extent of the deceit and the scope of damage that was effected

on consumers. This will not always be an easy analysis.

COMMERCIAL CONSIDERATIONS

. Given that the UAE has a civil jurisdiction, any matters contained within a contract will be

considered by a court if they are breached by a party.
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As with any jurisdiction, it is important to plan outcomes and develop action plans to address

any contractual breaches well in advance.

In addition, it may be helpful to implement trademark protection for event branding in order to

augment the contractual position, and ensure trademark and copyright notices are placed on all

official merchandise and signage.
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LEGAL CONSIDERATIONS

There is currently no specific legislation in the United Kingdom which outlaws ambush marketing per
se, although specific legislation has been brought into force to prevent unauthorised commercial use of
Olympic and Paralympic marks and terminology via the Olympic Symbol (Protection) Act 1995.
Legislation has also been introduced to prevent ambush marketing for specific events. Most recently,
the Birmingham Commonwealth Games Act 2020 has been passed, introducing protections ahead of
the 2022 Birmingham Commonwealth Games. This legislation closely mirrors previous anti-ambush
marketing laws established for the 2012 London Olympic Games (The London Olympic Games and
Paralympic Games Act 2006) and for the Glasgow 2014 Commonwealth Games (The Glasgow
Commonwealth Games Act 2008).

Provisions in these special event-specific laws address unauthorized commercial associations with the
event and unauthorized advertising in and in the vicinity of venues (regardless of the content of the
advert). These laws have strong deterrent effect. The courts had no cases come before them is respect
of the London Olympic Association Right created by the 2006 Act, and we are not aware of any cases
being brought by the Glasgow 2014 organizing committee in respect of its rights under the 2008 Act.
Both the 2006 and 2008 Act have since expired, and to our knowledge no cases have yet been pursued

under the 2020 Birmingham Commonwealth Games Act.

Interestingly, the position for the UEFA Euros (due to take place in 2020 across a number of European
cities, including in England and Scotland, but postponed to 2021 as a result of the Covid-19 crisis), has
resulted in an inconsistent approach in the UK. Scotland has introduced legislation (the UEFA European
Championship (Scotland) Act 2020) to prevent unauthorized advertising in the vicinity of Hamden Park
in Glasgow (the venue hosting matches), but not an “association” right, as has previously been
introduced for the Olympic, Paralympic and Commonwealth Games. On the other hand, England (whose
Wembley Stadium is due to host the final of the Euros) has not introduced any special legislation in

respect of the event.

Event organizers that do not benefit from bespoke legislation have to, where they feel aggrieved by
ambush marketing, seek redress through the more traditional forms of intellectual property protection,
such as trademark infringement, passing off or copyright infringement. Although each case will turn on
its own particular facts, these are the main ways in which event organizers seek to protect themselves

from ambushers in the UK.

REGULATORY CONSIDERATIONS

The UK Code of Non-broadcast Advertising and Direct & Promotional Marketing (“CAP Code”) requires,
among other things, that all adverts are legal, decent, honest and truthful. The equivalent Code for

broadcast advertising, the BCAP Code, has similar provisions requiring that advertisements are not
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misleading.

Despite their limitations as a self-regulatory system with no legal sanctions, the CAP and BCAP Codes
are backed up by the Consumer Protection from Unfair Trading Regulations 2008, which can apply to
advertisements that mislead. The enforcement body, Trading Standards, can also bring enforcement

proceedings where an advertisement is misleading within the terms of these Regulations.

COMMERCIAL CONSIDERATIONS

Practical steps for event organizers/sponsors to consider to prevent/limit ambush marketing include:

. Event organizers should consider imposing obligations on media organizations to restrict
advertising and promotion during broadcasts/streamed content (including virtual advertising)
to official sponsors only.

. Rules relating to the advertising activities of participants during and in connection with the
event should be considered and implemented. However, such rules will need to be balanced
against the rights of participants, and their effectiveness will depend on the commercial model
adopted for the event. An example of this type of rule is Rule 40 of the Olympic Charter. In 2020,
Rule 40 caused significant upset amongst athletes in the UK, despite the I0C relaxing the rule in
advance of the Tokyo Games and giving National Olympic Committees the ability to give athletes
greater freedom to promote their personal sponsors. British athletes threatened legal action
against the British Olympic Association (“BOA”), arguing that its position on the rule was too
restrictive. The BOA subsequently made further concessions. These, and the Covid-19 crisis
which diverted attention away from Rule 40, seem to have led to any formal legal action being
dropped.

. Event organizers may wish to buy up, or seek options over all the billboard and other
advertising space in the vicinity of the event and then offer these to official sponsors only.
Indeed, sponsors may wish to contractually oblige event organizers to do so.

. Sponsors should ensure that event organizers are contractually bound to liaise with sponsor
where there is an ambush in their product category and, where appropriate, to take action
against ambush marketers.

. Event organizers and sponsors may wish to consider mounting official sponsor awareness
campaigns so that the public know who the official sponsors are. Ensuring businesses and their
advisors (lawyers, advertising agencies etc) understand the legal rights in place, and the reason
why it is necessary to prevent ambush marketing, is also likely to be important.

. The ticket terms and conditions should expressly state that tickets are non-transferable and
cannot be used for advertising, sales promotion or any other commercial purposes without the
prior written approval of the event organizer. They should also prevent unauthorized

advertising within the stadia, and relevant event staff should be briefed to be alert to, and
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trained on how to deal with, in-stadia ambush.

. The organizers should consider the need to control the ability of businesses which supply
products and services to the event (but who are not sponsors) to promote their involvement.
Contractual restrictions may be appropriate, but should be balanced against the potential

negative PR of being seen to “gag” local businesses.

RECENT ENFORCEMENTS

As mentioned above, no action was taken through the courts in respect of the London 2012 Olympic

Games. Several interesting cases gained some press coverage but were resolved without formal legal

action:

. Beats by Dre provided free headphones en masse to many athletes competing at the Games.
There was no obligation on the athletes to use the headphones (they did not have endorsement
deals with Beats by Dre) but, inevitably, many were seen worn by athletes at the events. As the
headphones were in the colours of national flags, they stood out, giving the brand significant
exposure;

. Paddy Power (the betting company) ran an advertisement on billboards and a newspaper in
London stating "Official sponsor of the largest athletics event in London this year! There you go,
we said it. (Ahem, London France that is)" They had sponsored the inaugural egg and spoon race
in a town also called London, but in France.

. Paddy Power also erected a giant sign bearing their name in a field behind the first tee at the
2010 Ryder Cup in Wales. An injunction was successfully sought to have this removed on the

basis it was in breach of planning laws.

More recently, few if any ambush marketing activities in the UK have hit the headlines. This may be
because major advertisers have become more sophisticated in understanding the scope of the legal
controls in place and manage their way around this. There have certainly been major advertising
campaigns framed around major tournaments over the past few years, but many have simply been
emotive campaigns, often using reference to the sport, featuring athletes from the relevant competition,
and/or the names or images of relevant countries or cities. Beats by Dre have, for example, run
campaigns featuring prominent players in the run up to recent football and rugby World Cups.
However, these campaigns have been executed in a manner that has not, in the absence of a general

association right, fallen foul of the law.
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LEGAL AND REGULATORY CONSIDERATIONS

There is no overarching legislation against “ambush marketing” as a whole, but rights holders (leagues,
teams, governing bodies, and individual talent) (“Properties”) can use a patchwork of federal and state

laws to combat ambush marketing.

First, Properties can bring a trademark infringement claim under the Lanham Trademark Act for the
unauthorized use of a Property’s registered trademarks; however, such a claim is unlikely to be
available as ambush marketers are often savvy enough not to use the official trademarks or other

intellectual property rights of a Property.

Properties can also bring unfair competition claims for false association, false authorization, or false
advertising under a different section of the Lanham Trademark Act (all claims under the Lanham
Trademark Act involve claims of confusing or misleading the public) and can further bring unfair

competition claims or right of publicity claims under similar state laws.

Finally, in the case of unauthorized use of event tickets, Properties can bring a claim against ambush

marketers for breach of contract.

The closest legislation the US has to an ambush marketing law is the Ted Stevens Olympic and Amateur
Sports Act, which allows the US Olympic and Paralympic Committee (the “USOPC”) to enforce the Act’s
protections against uses of certain Olympic trademarks without the need to prove a likelihood of
confusion (which separates it from the powers of standard Properties), a critical element of trademark
infringement; rather, it just needs to prove that a defendant used those specific Olympic marks for a

commercial purpose without its authorization.

Although it is possible for Properties to bring claims (as shown above), there is a reluctance to take
legal action against ambush marketers, for a number of reasons. Ambush marketers have increasingly
launched more sophisticated campaigns that blur the lines between legal marketing activity and
marketing that constitutes trademark infringement or false association. Because ambushers rarely use
the actual trademarks of the Property, a pure trademark infringement claim is often unavailable, thus
leaving the ambush campaign in a legal gray area. Also, many ambush campaigns last only for a short
period of time, which makes the time and cost of litigation to prevent such a campaign prohibitive.
Further, ambush marketers can take the simple step of including a disclaimer in their marketing
campaigns, and, while not foolproof, there is some judicial support around the use of disclaimers as a
valid defense. Because litigation can bring uncertain results, is very costly, and the ambush marketer
may welcome the extra publicity that it receives, Properties are hesitant to sue over ambush marketing
(although Properties will regularly send out cease and desist letters or otherwise “name and shame”

the ambushers in the media).

Finally, recent changes to International Olympic Committee (“I0C”) Bylaw 40.3 (colloquially known as
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“Rule 40”) are worth noting. The IOC relaxed its long-standing prohibition against Olympic
participants’ use of their person, name, or picture for marketing purposes during a “blackout period”
commencing a short period just before the Games through a short period after the Games (a prohibition
that benefitted official Olympics sponsors). Now, Rule 40 reads permissively such that Olympic
participants may allow the use of their person, name, and image for advertising purposes during the
Games period - but only in accordance with guidance and principles set forth by each territory’s
Olympic Committee. In the US, the USOPC will allow “personal sponsor marketing” in two forms:

(a)  generic marketing of the product, service, and brand (ie, no use of Olympic intellectual property

or any direct or indirect references to Team USA) that includes one or more Olympic athletes, or

(b)  athlete-focused marketing reflecting a personal sponsor's support of an athlete’s participation in

the Olympic Games.

Although this certainly helps Olympic athletes obtain endorsements from non-Olympic sponsors, the
USOPC’s Rule 40 guidance introduced the requirement of having such sponsors sign a “Personal
Sponsor Commitment,” which specifically prohibits these athlete-sponsors from “ambush marketing”,

and thereby creates a breach of contract action if such prohibition is violated.

COMMERCIAL CONSIDERATIONS

(a) Properties: Because ambush marketing often lies in a legal grey area, there are preventative
steps that a Property can take without resorting to litigation, including:

. The purchase of all advertising space and media time: In order to control the
marketing messages near an event location, the Property can purchase all advertising
space around and near the venues where the events will take place. The Property could
then offer such advertising space to official sponsors, or at least not offer it to competing
sponsors. Additionally, if the Property has control over advertising during the broadcast,
it could require that no advertising competitive to that of its official sponsors be shown
during the coverage of the event, or require that the broadcaster give a right of first
refusal for the purchase of advertising time to the Property’s official sponsors. The
Property could even purchase all of the broadcasting advertising space itself and offer it to

its official sponsors.

. Require event host locations to establish “clean zones”: Properties should work with
the governments of event host locations to establish a clean zone near the location of the
event leading up to and during the time of the event, which can be enforced through either
specific local ordinances establishing such clean zones or a combination of counterfeiting,

vending/permit, or trespassing laws.

. Maintain strict control over event ticketing: By maintaining strict control over event

tickets, Properties can prevent non-sponsors from using tickets as promotional prizes or
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giveaways. Properties can do so by using ticket license language prohibiting such

unauthorized uses.

. Public relations activities: Properties can create a public education campaign to
emphasize the relationship between the sponsorship fees paid to the Property and how

such fees benefit the event and the participating athletes.

. Include a “no ambush” rider in media purchases: With respect to the broadcast or
other distribution platform on which the event is exhibited, the Property can require such
platforms to prevent ambushing by requesting approval rights over all third-party
advertisements that run during the exhibition, or by having the platforms incorporate
specific prohibited terms or images in media purchase agreements for advertising time

during the exhibition.

(b) Sponsors: In addition to having the Property protect against ambush marketing, the official
sponsor itself can protect its exclusive rights from ambush campaigns. Such ways include:
. buying up assets outside of the sponsor's official rights to supplement the association

between the sponsor and the Property,
. purchasing product or service category exclusivity from the broadcaster of the event, or
. securing endorsements from athletes related to the Property,

although all of these are expensive propositions.

Perhaps most importantly, sponsors should come up with creative marketing campaigns to out-
market the potential ambushers. There may be no airtight way to prevent ambushing; so
sponsors should leverage their official assets (such as marketing rights, rights to the Property’s
trademarks and logos, access to tickets and VIP events, etc) to maintain control of the
sponsorship and maximize the value of their investment. With strong marketing activation and
creativity, consumers should remember the sponsor’s campaign and not that of an ambush

marketer.

RECENT ENFORCEMENTS

Although lawsuits targeting ambush marketing campaigns are risky given the legal gray area, there
have nevertheless been a few circumstances where a Property successfully sued an “ambush marketer”
over the wrongful taking of the Property’s intellectual property or goodwill. Such successful cases have
involved unofficial use of the Properties’ actual trademarks or Properties’ colors and other indicia in
addition to similar-looking logos or marks. These include lawsuits brought by the NFL’s Oakland
Raiders against the Nation’s hamburger chain (which, among other things, changed its hamburger logo
to one with an eye patch similar to the Raiders’ eye patch pirate logo) and by the NFL’s Philadelphia

Eagles against a radio station (which offered tickets to Eagles’ games as part of contest prizes), in 2009
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and 2011 respectively.

Additionally, NBA great, Michael Jordan, found success in lawsuits against two Chicago-area grocery
stores for placing advertisements in a Sports Illustrated commemorative issue celebrating Jordan's
induction into the Basketball Hall of Fame. These advertisements offered congratulations to Jordan,
featured his name, his #23 jersey number from his playing career, and images of basketball shoes
meant to resemble his branded "Air Jordans”, and tied the congratulatory messaging into marketing
slogans for the grocery stores. In one of those cases, Jordan was awarded $8.9 million from a jury in

2015.

Finally, the National Collegiate Athletic Association (“NCAA”), the governing body for college athletics
in the US and which operates the popular basketball championship tournament colloquially known as
“March Madness”, aggressively enforces its trademark rights and, in 2018, won a default judgment
against a company that ran online sports-themed promotions and sweepstakes under the marks “April
Madness” and “Final 3” (where the Court found the infringement to be willful and awarded attorneys’
fees in the amount of $220,998). The NCAA also regularly challenges trademark applications
incorporating “Madness” for sports or contest related goods and services at the US Patent and

Trademark Office.
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LEGAL AND REGULATORY CONSIDERATIONS

Although ambush marketing is a sensitive and current subject in the advertising environment, there is
no specific law or statute within Uruguay that specifically regulates it. Therefore, it is debatable
whether ambush marketing is an illegal practice under Uruguayan law and each case must be analyzed

on a case-by-case basis.

As a general principle, whatever is not prohibited is allowed. However, some ambush marketing
campaigns could be questioned under principles of unfair enrichment, tort liability, unfair competition
and related theories, particularly if the ambush campaign undermines the sponsorship value of the

event.

As regards to case law, the only related case to ambush marketing refers to the Appeals Court’s
decision on the use of an Olympic athlete’s name. A congratulatory sign was posted on a highway when
Olympic cyclist Milton Wynants was arriving back to his hometown in Paysandu, after winning a silver
medal in the Sydney Olympics. The sign congratulated the cyclist, but included the logo of the Bank. The
Bank had not agreed with the athlete on the link of the athlete with the Bank. As a consequence, the
Court came to the conclusion that there was a use of the athlete’s publicity right without his
authorization and for promotional purposes, hence, the Bank was obliged to pay a considerable amount

of money to the athlete.
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LEGAL CONSIDERATIONS

The current legislation in Venezuela does not consider ambush marketing as sanctioned conduct; as a
consequence there are no specific laws that regulate and define the limits and sanctions of these

advertising activities.

According to Venezuelan legislation, this conduct can be repressed when it involves:

. an infringement to exclusive rights (ie endorsement or sponsorship agreements),

. Intellectual Property Rights infringement,

. unfair competition practice, or

. in specific circumstances, conduct that could deceive consumers or affect the marketplace.

However, it is important to highlight that none of these laws that regulate such matters have been

updated in recent years.

An action for Intellectual Property Rights infringement would proceed in the case of the use of a third
party’s distinctive sign without authorization, which will constitute a trademark infringement under
the Industrial Property Law. This situation will also be applicable in case of the unauthorized use of a

work protected by copyright, or a product protected by Related Rights.

Another, and possibly more suitable, option, since ambushers are usually very careful in avoiding
Intellectual Property infringements, is to attack the activity as an act of unfair competition, regulated by
the Law for Promoting and Protecting Free Competition. This Law expressly forbids the development of
any kind of commercial policies oriented to eliminate competitors through unfair competition.
Specifically, this Law prohibits the promotion of products and services based on false declarations, as

well as the product and/or services simulation.

The same considerations would apply in the event that the Consumer Protection Agency considers that
the advertising of a non-sponsor of an event is misleading to consumers, to the extent that they are
confused as to who are the real sponsor(s) of the activity. However, in this case the affected party must
convince the public authorities of the damage to Venezuelan consumers, in order for them to take

action in the “public interest”, rather than to protect individual rights.

REGULATORY CONSIDERATIONS

The National Advertisers Association (“ANDA”)’s Ethical Code establishes a general prohibition against
any advertising constituting an act of unfair competition by means of the attribution of certifications or
qualities to products and services that they do not actually have. This Code specifically establishes that
all advertising must respect Intellectual Property rights, and that disloyal imitation, that could lead
consumers to be confused in respect of products and/or services, has to be avoided in all cases.

Unfortunately, this Code and arbitration procedure is only applicable to company members of ANDA.
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COMMERCIAL CONSIDERATIONS

Some considerations for minimizing ambush marketing activities are:

. Carefully draft sponsorship agreements in order to assure the protection both of the sponsor and
of the organizers of the event.

. The sponsor should try to cover all types of advertising media, in order to minimize the
possibility for ambushers to take advantage of the event.

. Sponsors should work together in major campaigns to make it clear to consumers who the
official sponsors are, bearing in mind that all matters related to consumer protection are

considered to be of public interest, opening the door for more co-operation.
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LEGAL CONSIDERATIONS

There is no specific law regarding the prevention or prohibition of ambush marketing in Zimbabwe.
Despite this fact, however, aggrieved persons, such as sponsors and organizers of an event, may seek
redress through use of laws related to intellectual property, including but not limited to, the
Trademark, Industrial Designs, Copyright and Competition Acts. In addition to statutory law, there are

common law remedies, particularly passing off.

REGULATORY CONSIDERATIONS

There are no specific regulations governing the problem of ambush marketing. However, the
Advertising Standards Association of Zimbabwe (“ASAZIM”), a self-regulatory body, has a guiding
document, the Code of Standards (“ASA Code”), which broadly requires that advertisements must be
legal, decent, honest and truthful, and must conform to ASA Code. Moreover, Zimbabwe is a country of
serious soccer and cricket fans, and the organizers of these events are often FIFA and Cricket
Associations of Zimbabwe. Such organizations have the ability to promulgate rules through which they

would be able to take preventative action and enforcement of rights.

COMMERCIAL CONSIDERATIONS

Since the concept of ambush marketing is somewhat new in Zimbabwe, it would behove sponsors and
event organizers to undertake the necessary steps prior to the event to protect their intellectual
property through registration, alert the ASAZIM, and, in particular, work with the relevant sports
associations to establish rules and regulations to address the potential problems and issues. Both
organizers and sponsors need to consider provisions and clearly define obligations in the sponsorship
agreement for protection of intellectual property rights and the steps to be taken in the event of

ambush marketing.

At present there have been no cases related to ambush marketing in Zimbabwe.
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Of Mokattam Road & Autostrade,
Mokattam, Cairo 11411
T:+20.2.2510.2222

E: mohamed.eldib@eldib.com

E: dina.eldib@eldib.com

W: www.eldib.com

EL SALVADOR

Marcela Mancia

IDEAS Trademarks & Patents

Séptima calle Poniente Bis y calle José
Marti, 15-229, Colonia Escalén

San Salvador

T: +503.2566.5260

E: mmancia@ideastrademarkslaw.com
W: www.ideastrademarkslaw.com

FINLAND

Mikael Segercrantz &

Johanna Flythstrém

Roschier, Attorneys Ltd.

Kasarmikatu 2 1A, Helsinki 00130
T: +358.20.506.6000

E: mikael.segercrantz@roschier.com
E: johanna.flythstrom@roschier.com
W: www.roschier.com
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FRANCE

Michel Béjot & Caroline Bouvier
Bernard Hertz Béjot

2, rue de Logelbach, Paris 75017
T:+33.1.43.18.8080

E: mbejot@bhbfrance.com

E: cbouvier@bhbfrance.com

W: www.bhbfrance.com

GERMANY

Seren Pietzcker (Hamburg Office),
Dominik Eickemeier (Cologne Office),
& Thorsten Wieland (Frankfurt Office)
Heuking Kiihn Lier Wojtek

Neuer Wall 63, Hamburg

T: +49.40.355.280.53

E: s.pietzcker@heuking.de

E: d.eickemeier@heuking.de

E: . wieland@heuking.de

W: www.heuking.de

GHANA

Olusola Ogundimu

Integrated Legal Consultants

12, Nii Amaah Ollenu Street, Airport West
GA-193-5159, P.M.B. 52, Kanda, Accra

T:+233 302 770 496

E: olusola@integratedlegalconsultants.com
W: www.integratedlegalconsultants.com

GREECE

Kriton Metaxopoulos & Aris |. Syssilas
A. & K. Metaxopoulos & Partners

Law Firm

54 Vas. Sofias Av., 11528 Athens
T:+30.210.7257614

E: k.metaxopoulos@metaxopouloslaw.gr
E: asyssilas@metaxopouloslaw.gr

W: www.metaxopouloslaw.gr

GUATEMALA

Marco Antonio Palacios,

Hilda Monterroso & Juan Miguel Reyes
Palacios & Asociados / Sercomi
Avenida Reforma 6-64 zona 9

Edificio Plaza Corporativa, Torre |, Nivel 9,
01009, Guatemala City

T: +502.2385.3416 / 19

E: mapalacios@sercomi.com.gt

E: hmonterroso@sercomi.com.gt

E: miguel.reyes@sercomi.com.gt

W: www.sercomi.com.gt



HONDURAS

José M. Alvarez & Fernando Godoy
BLP

Torre Nova, 5th Floor, Suite 95-A,
Paseo Los Préceres, Tegucigalpa 11101
T:504 22691217

E: jalvarez@blplegal.com

E: fgodoy@blplegal.com

W: www.blplegal.com

HONG KONG

Angus Forsyth

Angus Forsyth & Co.

16A, Hillier Commercial Building,
65-67 Bonham Strand

Sheung Wan

T: +852.2638.9099

E: angus@angfor.hk

W: www.angfor.hk

HUNGARY

Aniké Keller & Zoltén Kovécs
Szecskay Attorneys at Law
H-1055 Budapest, Kossuth Lajos
tér 16-17

T:+36 1 472 3000

E: aniko.keller@szecskay.com

E: zoltan.kovacs@szecskay.com
W: www.szecskay.com

INDIA

Sharad Vadehra

Kan and Krishme

KNK House, A-11 Shubham Enclave
Paschim Vihar, New Delhi-110063
T:+91.11.4377 66 66

E: knk@kankrishme.com

E: vadehra666@gmail.com

W: www.kankrishme.com

IRELAND

Conor Griffin

Duncan Grehan & Partners Solicitors
26 Fitzwilliam Street Upper, Dublin 2
T: +353.1677.9078

E: cgriffin@duncangrehan.com

W: www.duncangrehan.com

ISRAEL

David Wolberg

Kuperschmit, Goldstein & Co.

Kefar Netter Industrial Park,

P.O. Box 3726, Kefar Netter 4059300
T: +972.9.835.6122

E: dwolberg@kgcolaw.com

W: www.kgcolaw.com

ITALY

Ernesto Apa, Donata Cordone
& Livia Petrucci

Portolano Cavallo

Via Rasella 155

Rome 00187

T: + 39.06.696.661

E: eapa@portolano.it

E: dcordone@portolano.it

E: Ipetrucci@portolano.it

W: www.portolano.it

JAPAN

Chie Kasahara

Atsumi & Sakai

Fukoku Seimei Bldg., Reception: 12F
2-2-2 Uchisaiwaicho, Chiyoda-ku, Tokyo
100-0011

T: +81 3-5501-2438 (Direct)

E: chie.kasahara@aplaw.jp

W: www.aplaw.jp/en/

KENYA

John Syekei & Ariana Issaias
Bowmans Kenya

5th Floor, ICEA Lion Centre,
Riverside Park, Chiromo Road
Nairobi

T: +254 20 289 9000

E: john.syekei@bowmanslaw.com

E: ariana.issaias@bowmanslaw.com
W: www.bowmanslaw.com

LUXEMBOURG

Michel Molitor & Virginie Liebermann
MOLITOR, Avocats a la Cour

8, rue Sainte - Zithe, B.P.690, L-2016
T:+352.297.298/1

E: michel.molitor@molitorlegal.lu

E: virginie.liebermann@molitorlegal.lu
W: www.molitorlegal.lu
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MALAYSIA
Patrick Mirandah

mirandah asia

Suite 3B-19-3, Level 19 Block 3B,
Plaza Sentral, Jalan Stesen Sentral 5
50470 Kuala Lumpur

T: +603.2278 86 86

E: malaysia@mirandah.com

W: www.mirandah.com

MALTA

Georg Sapiano

Aequitas Legal

Valletta Buildings, South Street
Valletta, 1103

T:+356 21 234085

E: gsapiano@aequitas.com.mt
W: www.aequitas.com.mt

MEXICO

Roberto Arochi, Dafne Méndes

& José Antonio Arochi

Arochi & Lindner

Insurgentes Sur 1605, 20th Floor

San José Insurgentes, Mexico City, 03900
T:+52.55.50.95.2050

E: rarochi@arochilindner.com

E: smendez@arochilindner.com

E: jarochi@arochilindner.com

W: www.arochilindner.com

NETHERLANDS

Daniél Haije & Ebba Hoogenraad
Hoogenraad & Haak

Jozef Israelskade 48 G,
Amsterdam 1072 SB

T:+31 20 305 3066

E: dh@hoogenhaak.nl

E: eh@hoogenhaak.nl

W: www.hoogenhaak.nl

NEW ZEALAND

Erich Bachmann & Julika Wahlmann-Smith
Hesketh Henry

Level 14, 188 Quay Street, Auckland 1010
T: +64.9.375.8709

E: erich.bachmann@heskethhenry.co.nz

E: julika.wahlmann-smith@heskethhenry.co.nz
W: www.heskethhenry.co.nz



NICARAGUA

Julién J. Bendafia-Aragén

Guy José Bendaifia-Guerrero & Asociados
PO Box 3140, Managua 00005

T: +505.2266.5662

E: julian.bendana@guybendana.com.ni
W: www.guybendana.com.ni

NIGERIA

Lara Kayode

O. Kayode & Co.

2nd Floor, 21 Olanrewaiju Street,
Oregun

T:+234 1 291 2412

E: lara@okayode.com

W: www.okayode.com

NORWAY

Bente Holmvang & Rune Nordengen
Bull & Co Advokatfirma AS

Postboks 2583 Solli, N-0203 Oslo
T:+47.23.01.01.01

E: bho@bull.no

E: rn@bull.no

W: www.bullco.no

PANAMA

Ramén R Benedetti A.

Estudio Benedetti

Samuel Lewis Avenue, Comosa Building,
19th Floor, PO Box 823-00183
T:+507.321.5100

E: ramon@estudiobenedetti.com

W: www.estudiobenedetti.com

PARAGUAY

Hugo Mersan, Lorena Mersan

& Liliana Nolan

MERSAN

Fulgencio R. Moreno No. 509 -
Edificio De La Colina 3° Piso
Casilla de Correos 693 — Asuncién
T:+595 21 447 739

E: hugo@mersanlaw.com

E: lorenamersan@mersanlaw.com
E: liliananolan@mersanlaw.com
W: www.mersanlaw.com

PERU

Jorge Allende, Dafne Ramos

& Magali Garcia

Allende & Garcia Abogados

Av. del Pinar 180 Of. 504,
Chacarilla, Lima 33

T:+51 13720395

E: jorge@allendegarcia.com.pe
E: dafne@allendegarcia.com.pe
E: magali@allendegarcia.com.pe
W: www.allendegarcia.com.pe

POLAND

Ewa Skrzydlo-Tefelska
Sottysinski Kawecki & Szlezak
Legal Advisors

ul. Jasna 26, 00-054 Warsaw
T: +48.22.608.70.47

E: ewa.tefelska@skslegal.pl
W: www.skslegal.pl

PORTUGAL

César Bessa Monteiro &

Ricardo Henriques

Abreu Advogados

Av. Infante D. Henrique, 26

Lisbon 1149-096

T:+351.217 231 800

E: bessa.monteiro@abrevadvogados.com
E: ricardo.henriques@abrevadvogados.com
W: www.abrevadvogados.com

PUERTO RICO

Eugenio Torres

Ferraivoli LLC

221 Ponce de Leén Avenue, 5th Floor
Hato Rey, Puerto Rico 00917

T. 787.766.7000

E: eforres@ferraivoli.com

W: www ferraivoli.com

ROMANIA

Ana Kusak

Stratulat Albulescu Attorneys at Law
221 27 lon Brezoianu St,,

ground 5th & 6th Floor, Bog'Art Center,
1st District Bucharest

T: 40.21.316.87.49

E: akusak@saa.ro

W: www.saa.ro
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Irina Anyukhina

ALRUD Law Firm

6 floor, 17 Skakovaya Street,
125040, Moscow
T:+7.495.234.96.92

E: ianyukhina@alrud.com
W: www.alrud.com

SERBIA

Slobodan Kremenjak, Nebojia
Samardzi¢ & Kruna Savovié
Zivkovié Samardzié
Makedonska 30/1I

Belgrade 11000

T:+381 112636636

E: slobodan.kremenjok@zslaw.rs
E: nebojsa.samardzic@zslaw.rs
E: kruna.savovic@zslaw.rs

W: www.zslaw.rs

SINGAPORE

Denise Mirandah
Mirandah Asia

1 Coleman Street, #07 - 08
The Adelphi, 179803

T: +65.63369696

E: denise@mirandah.com
W: www.mirandah.com

SLOVAKIA

Dusan Nitschneider & Peter Marcis
NITSCHNEIDER & PARTNERS
Lazaretska 12, 811 08 Bratislava
T:+421 220921213

E: nitschneider@nitschneider.com
E: marcis@nitschneider.com

W: www.nitschneider.com

SOUTH AFRICA

Kelly Thompson & Jenny Pienaar
Adams & Adams

P O Box 1014, Pretoria, 0001
T: +27 12 432 6000

E: kelly.thompson@adams.africa
E: jenny.pienaar@adams.africa
W: www.adams.africa



SPAIN

Ignacio Temifio Ceniceros, Rubén
Canales Quinto & Carolina
Montero Peralta

Abril Abogados

Calle Amador de los Rios,

1 Madrid 28010

T: +34 91 7020331

E: ignaciot@abrilabogados.com
E: rcanales@abrilabogados.com
E: cmontero@abrilabogados.com
W: www.abrilabogados.com

SWEDEN

Erik Ullberg

Wistrand

Box 11920, SE-404 39, Géteborg,
T:+4631.771.2100

E: erik.ullberg@wistrand.se

W: www.wistrand.se

SWITZERLAND

Dr. Rolf Auf der Maur &

Delia Fehr-Bosshard

VISCHER AG

Schuetzengasse 1, P.O. Box 5090,
CH-8021 Zurich

T:+41 582113400

E: ram@vischer.com

E: dbosshard@vischer.com

W: www.vischer.com

TRINIDAD AND TOBAGO

Olive Ramchand

Fitzwilliam Stone Furness-

Smith & Morgan

48-50 Sackkville Street

Port of Spain

T:+868.623.1618

E: oramchand@fitzwilliamstone.com
W: www fitzwilliamstone.com

TURKEY

Ugur Aktekin, Hande Hancer &
Baran Giiney

Giin + Partners Avukathk Birosu
Kore Sehitleri Cad. No: 17,
Zincirlikuyu 34394, Istanbul

T: +90.212.3540000

E: ugur.aktekin@gun.av.tr

E: hande.hancer@gun.av.ir

E: baran.guney@gun.av.ir

W: www.gun.av.ir

UGANDA

Paul Asiimwe

Sipi Law Associates

Jocasa House, Unit 5, 3 Floor

Plot 14 Nakasero Rd, #4180, Kampala

T: +256.414.235391/312.272921
E: paul@sipilawuganda.com
W: www sipilawuganda.com

UKRAINE

Yaroslav Ognevyuk & Alla Smorodyna

Sayenko Kharenko

10 Muzeyny Provulok,
Kyiv 01001

T: +380 44 499 6000
E: yog@sk.ua

E: sma@sk.ua

W: www.sk.ua

UNITED ARAB EMIRATES

Fiona Robertson

Al Tamimi & Company

6th Floor, Building 4 East Dubai
International Financial Centre Sheikh
Zayed Road PO Box 9275 Dubai
T:+971(0)4 364 1641

E: f.robertson@tamimi.com

W: www.tamimi.com

UNITED KINGDOM

Brinsley Dresden & Alex Kelham
Lewis Silkin LLP

5 Chancery Lane, Clifford’s Inn,
London EC4A 1BL

T: +44 (0) 20.7074.8069

E: brinsley.dresden@lewissilkin.com
E: alex.kelham@lewissilkin.com

W: www.lewissilkin.com

UNITED STATES OF AMERICA

Ronald R. Urbach, Joseph J. Lewczak
& Allison Fitzpatrick

Davis & Gilbert LLP

1740 Broadway,

New York, NY 10019
T:+1.212.468.4800

E: rurbach@dglaw.com

E: jlewczak@dglaw.com

E: ofitzpatrick@dglaw.com

W: www.dglaw.com
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Christopher Chase, Jeffrey A.
Greenbaum & Brian Murphy
Frankfurt Kurnit Klein & Selz P.C.
28 Liberty Street,

New York, New York 10005
T:+1.212.980.0120

E: cchase@fkks.com

E: jgreenbaum@fkks.com

E: bmurphy@fkks.com

W: www.fkks.com

Melissa L. Steinman, Angel Garganta
& Rebecca Liebowitz

Venable LLP

600 Massachusetts Avenue NW
Washington D.C. 20001

T:+ 1202 344 4000

E: mlsteinman@venable.com

E: agarganta@venable.com

E: rliebowitz@venable.com

W: www.venable.com

URUGUAY

Agustin Mayer

Ferrere Abogados

Juncal 1392, Ferrere Tower,
11.000 Montevideo

T: +598 2 900 1000

E: amayer@ferrere.com

W: www.ferrere.com

VENEZUELA

Ricardo Alberto Antequera
Antequera Parilli & Rodriguez
Edificio Centro COINASA, PH-B,
Avenida San Felipe, La Castellana,
Caracas 1060
T:+58.212.263.9944

E: ricardoalberto@antequera.com.ve
W: www.antequera.com.ve

ZIMBABWE

Brenda M. Wood Kahari

B.W. Kahari

Baronage House, 24 Lanark Road
Belgravia/Avondale, Harare

T: +263.242.250994/5 or 253941
E: brendak@bwkahari.com

W: www.lawyersforafrica.com
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GLOBAL ADVERTISING LAWYERS ALLIANCE

28 liberty Street, 35th Floor, New York, NY 10005
Tel: 212.705.4895 | Fax: 347.438.2185 | Email: sbess@galalaw.com

www.galalaw.com
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